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with the working of their wires in that vicinity. The Supreme- 
Court refused the injunction, holding that no exclusive rights to the 
use of the ground circuit existed in the association, it being an ele- 
mentary principle of science discovered forty years prior to the 
invention of the telephone. Neither was there any vested interest 
in the association by virtue of prior use and operation in the street. 
"The primary and dominant purpose for which streets were estab- 
lished was to facilitate travel and transportation ; they belong from 
side to side and end to end to the public, for public use. The tele- 
phone poles, wires and appliances are not among the original and. 
primary objects for which streets were opened. As a general rule, 
an occupation of the streets, otherwise than for purposes of travel 
and transportation, is presumptively inferior and subservient to- 
the dominant easement of the public for highway purposes ; and 
the fact that permission is given to occupy the streets for other- 
purposes does not confer a prior and paramount right to occupy 
them, to the exclusion of their use for travel in a mode diiferent 
from what obtained when such permission was given. As against, 
the railroad company, the telephone company has no vested, 
interest and exclusive rights in and to the use of the ground cir- 
cuit in the streets as a part of the telephone system." 

An opposite view has been taken in the lower courts of New 
York in Hud. Riv. Tel. Co. v. Watervliet Turnpike and R. R. Co.^ 
decided Sept. loth, and the decision in the Court of Appeals will 
be awaited with interest. 

Contributory Negligence — Proximate Cause — Smithwick v. Hall Ss' 
Upson Co.., 59 Conn. 261. — The plaintiff, employed in storing an ice 
house, was warned to keep away from a certain part of the plat- 
form which had no railing and was slippery. Plaintiff disobeyed,, 
and the wall falling, he was knocked to the ground and injured. 
Upon these facts the defendant contended that the plaintiff was- 
guilty of such contributory negligence as to bar his right to 
recover more than nominal damages. But as his injury was not 
the result of the manifest perils, but was caused through the neg- 
ligence of the defendant, by the falling walls, from which source 
he had no reason to anticipate the slightest danger, he could be 
guilty of no negligence with respect to the latter by changing his 
position contrary to orders, for negligence presupposes a duty of 
taking care, and this in turn presupposes knowledge or its legal 
equivalent. The defendant seems to claim, however, that 
although some of the plaintiff's injuries wpre caused by fallings 
bricks, yet most of them were caused by his fall, and as he prob- 
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ably would not have fallen if he had remained behind the railing, 
he contributed to his injury by placing himself where there was 
nothing to prevent his fall. But if the truth of this could be dem- 
onstrated it would not change the relation of the plaintiff's act to 
the legal cause of his injury, or make that act, from a legal stand- 
point, a contributing cause when it was but a condition. And if 
the claim means that the plaintiff by his act increased the injury 
merely, then, if this were true, it would not be such contributory 
negligence as would defeat the action. To have that effect it 
must be an act or omission which contributes to the happening of 
the act or event which caused the injury. An act or omission that 
merely increases or adds to the extent of the loss or injury will 
not have that effect, though of course it may affect the amount of 
damages recovered in a given case. 

Imputed Negligence — Voluntary Exposure — Rescue. — In Pennsylvania 
Co. v. Langendorff, 48 Ohio St., 28 N. E. Rep. 172, the Supreme 
Court of Ohio has discussed the question as to how far one may 
expose his life in attempting to rescue another and yet not be 
charged with contributory negligence if injured. In that case the 
defendant was injured in attempting to rescue from in front of an 
approaching train a child, who had strayed upon the track at a 
street crossing where the gateman had left his post so that the 
gates were not lowered. The lower court refused to charge that 
thus voluntarily risking his life was negligence per se, and the 
refusal is sustained by the Supreme Court. The court hold that 
the question whether one so acting should be charged with con- 
tributory negligence is one of mixed fact and law to be submitted 
to the jury upon the evidence, with proper directions from the 
court. " The law will not impute negligence to an effort to pre^ 
serve human life, unless made under such circumstances as to con- 
stitute rashness in the judgment of prudent persons. It is difficult, 
if not impossible, to lay down in advance a rule by which to deter- 
mine the extent to which one may risk his safety or his life in 
emergencies of this character, and not be charged with rashness ; 
but the emergency may be such as to warrant the assumption of a 
high degree of risk, and one so situated may rightfully expect his 
acts to be construed in the light of all the circumstances that com- 
pelled him to their commission, and that he would not be charged 
with contributory negligence, so as to defeat a right of action, 
because the result showed that the risk he assumed was greater 
than, in the excitement of the moment, he had contemplated. " In 



